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Abstract

With the issuance of the new Saudi Civil Transactions Law, a landmark
development in the Kingdom's civil legislation, there is a pressing need to analyze its
philosophical underpinnings, especially on the fundamental issue of will. This research
addresses the Saudi legislator's position on the theories of internal and apparent will. It
seeks to answer a central question: Did the legislator adopt one theory exclusively, or
did it follow a balanced approach? Furthermore, how does this position compare with
Islamic jurisprudence, the system's historical source, and with modern comparative
civil laws?

To address this question, the research employs a comparative analytical method.

The first chapter is dedicated to studying the position of the Saudi Civil

Transactions Law on the theories of will in comparison to comparative laws. The

second chapter focuses on comparing the Saudi legislator's position with that of

Islamic jurisprudence in its various schools, to identify areas of consistency or

divergence and to trace the origins of the law's chosen approach.

The research concludes that the Saudi legislator did not adopt either theory in its

entirety. Instead, it pursued a balanced, conciliatory approach consistent with

modern legislative trends. The general principle is to uphold the apparent will to
ensure the stability of transactions and protect legitimate trust between parties.

However, as an exception, the law gives effect to the internal will in specific

situations where justice demands it, such as cases involving defects in consent, or

when the other party knew, or should have known, of the other's true internal will.

This approach underscores the modernity of the new law and its capacity to align

with advanced contemporary legal philosophies, while also maintaining harmony

with the general principles of Islamic Sharia, which aim to achieve justice and
safeguard rights.
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