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Thesis Summary

In this study we addressed the subject of The Principle of
Proportionality in the Legislation & Monitoring its Constitutionality
"comparative study". This study is divided into three chapters, preceded
by an introduction and a preliminary chapter, followed by a conclusion
containing the findings and recommendations. In the preliminary
chapter, we reviewed the concept of discretion power of the legislator
considering it as the basic source for exercising legislative specialty,
and within the extent of control over the principle of proportionality in
the legislation. This chapter is divided into three sections, in the first
chapter we reviewed legislator discretion concept, in the second chapter
we differentiate between legislator discretion and nearby concepts, and
in the third chapter we dealt with discretion and restriction field in
legislation elements.

In the introductory chapter, we end up with legislature discretion
power is the freedom to intervene or not to intervene in the organization
of a particular topic, choosing the time of the intervention, and freedom
to differentiate in accordance to logical basics between alternatives
packed to provide different solutions for the same subject, and all
revolves in the frame of public welfare, to choose from the least
restrictive to the rights to organization and the deepest linked with
legislation objectives.

Consequently, the first chapter of the dissertation, we discussed the
concept of proportionality in the legislation and the difference from
other concepts, we also divided it into three sections, in the first section
we reviewed the general concept of proportionality and its applications,
in the second section we the reviewed the concept of proportionality in
the extent of constitutional law, in the third section we differentiate
between proportionality in the legislation and the neighboring concepts.
We concluded that proportionality in general is the association or the
relationship between one thing and another, and requires logical and
reasonable relationship, achieving a balance between opposing
considerations. In regard to the concept of proportionality in the field of
constitutional law, it applies to two dimensions .i.e. proportionality in



the legislation, in terms of the link between the components of the
legislation and the objectivity of its elements, it should be associated
with proportional and logical relationship between the tools represented
in legislation subject matter and the required intent. The second aspect
is the constitutional proportionality, in terms of relationship between
legislation and governing constitutional terms and principles, and the
need for making a balance between achieving public good, which
represents the purpose of legislation on one hand, and the protection of
individuals rights and freedoms on the other.

In the first chapter we concluded that the discretion of legislation
proportionality scope, is considered part of discretion power exercised
by legislator, which is a part of all, where proportionality does not take
the full scope of legislator discretion power, as this power includes
other elements e.g. legislator's judgment-independent without
restriction, as is the case of discretion for legislative intervention or
non-intervention, or choosing the time for the intervention, and the
legislation appropriateness for the surrounding circumstances.

The second chapter of our study, we reviewed the attitude of
jurisprudence of constitutional control on the principle of
proportionality in the legislation, we divided this chapter into three
sections, in the first section we focused on jurisprudence difference on
constitutional monitory on the principle of proportionality in the
legislation, but the second and the third sections reviewed ways through
which you can have control over the principle of proportionality, and
adapt the legal nature to the flaw, which affects the disproportion in
legislation, we reviewed in second section, the theory of legislative
deviation, in the third section, the theory of apparent error in the
discretion.

We concluded in this chapter to the fact that a jurisprudential
differences exist concerning the extent of control over the principle of
proportionality in legislation, as a control mean over legislature
discretion power, one opinion went to non-recognition of the monitory
over the principle of proportionality in legislation, considering it falls
within political expediency elements which is legislature-independent,



another jurisprudential opinion went to suggest, the need to recognize
the judge constitutional supervision over the principle of proportionality
in legislation, as it resembles a general principle of constitutional
principles, in addition to the fact that proportionality control represents
a tool for achieving balance between protecting individual rights and
freedoms on the one hand and meeting the requirements of the public
interest on the other.

We concluded that legislation deviation control is raised because of
legislator enjoys discretion power, and touches its drawback the intent
point, where legislator aiming at agendas contradict with objectives of
the Constitution and oppose the objectives for which he was granted
this power by the constitution. The apparent error control in the
discretion is also raised because the legislator enjoys discretion power,
and we saw it is considered a means to control the proportionality scope
of the means used with the targeted purposes, when the intervening of
the legislator leads to compromising a constitutional principle or exceed
the organization framework to prejudice to the rights and freedoms of
individuals. If the proportionality becomes clearly defective, the
legislation then invalid, but if the lack of proportionality was within the
acceptable limits imposed by legislator' freedom in discretion, the
legislation is safe against the judgment of unconstitutionality.

The third chapter of our study, we reviewed the opinion of
constitutional Jurisdiction and controls regarding the control over the
principle of proportionality, we divided it into four sections, the first
was the attitude of the comparative constitutional judiciary and its
technical tools in the control of proportionality, in the following
sections we clarified the constitutional controls to compel legislator to
the principle of proportionality, as concluded by the constitutional
Jjudiciary, according to the vital areas in which they raised. In the second
section we reviewed the constitutional controls to compel legislator to
proportionality when organizing rights and freedoms, and in the third
section, the constitutional controls to compel legislator to
proportionality concerning the scripts of criminalization and
punishment, and in the fourth section, the constitutional controls to



compel legislator to proportionality concerning the application of the
principle of equality.

In this chapter, we concluded that the comparative constitutional
judiciary endorsing his right in controlling the principle of
proportionality, through his owns technical tools used because of
revising constitutional claims, such as interpretation and discretion, and
the following of concluding constitutional principles governing the
dispute issue. We have seen in the context of constitutional controls for
the commitment of the legislator to the principle of proportionality, that
the legislator, when organizing rights and freedoms, should be
committed to the provisions of the Constitution and the international
legitimacy of human rights, and commitment to the organization of the
right or freedom and not to seize or compromise or reduce its
effectiveness under the guise of regulation. In addition, to that, the
legislator when develops the texts of criminalization and punishment,
should take into account the necessity and proportionality controls,
where criminalization should have a social necessity, and that
punishment should be proportional and reasonable with the committed
act. The legislator should adhere to proportionately concerning applying
equality principle, which it is not considered a breach of the principle, a
report of different legal treatment for various legal centers, or for a
reason based on public interest, if all was consistent with the purpose
envisaged by the law.
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